Canal Winchester

Town Hall
10 North High Street
Canal Winchester, OH 43110

Meeting Agenda
August 5, 2019
6:00 PM

PUBLIC HEARING

City Council
Bruce Jarvis – President
Mike Walker – Vice President
Jill Amos
Will Bennett
Bob Clark
Mike Coolman
Patrick Lynch

Public Hearing

Meeting Agenda

August 5, 2019

A. Call To Order
B. Roll Call
C. Purpose of Public Hearing
APL‐19‐001

June 18, 2019 Appeal of Planning and Zoning Commission Denial of
Conditional Use Application CU‐19‐001 and Variance Application VA‐19‐
005 for Panda Express, Inc. and Waterloo Crossing Ltd. (Panda Express
Appeal)

D. Staff Report
Panda Express Findings of Fact and Conclusions of Law (Panda Express Findings of Fact)
Conditional Use App CU‐19‐001 Staff Report (CU‐19‐001)
Variance Application VA‐19‐005 Staff Report (VA‐19‐005)
E. Appellant's Presentation
Brief to City Council in Support of Conditional Use Application CU‐19‐001 and Variance Application VA‐
19‐005 (Appellants' Brief)
F. Public Comments ‐ Five Minute Limit Per Person
G. Council Discussion and Recommendation
H. Adjournment
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BEFORE THE CITY COUNCIL OF
THE CITY OF CANAL WINCHESTER, OHIO
:
:
:
:
:
and
:
:
:
WATERLOO CROSSING LTD
250 Civic Center Drive, Suite 500
:
Columbus, Ohio 43215
:
:
Appellants,
:
:
v.
:
:
PLANNING AND ZONING COMMISSION :
OF THE CITY OF CANAL WINCHESTER, :
:
OHIO,
Municipal Building
:
36 South High Street
:
Canal Winchester, Ohio 43110
:
:
Appellee.
:
PANDA EXPRESS, INC.
c/o Henry C. Klover
10955 Lowell Avenue, Suite 700
Overland Park, Kansas 66210

Conditional Use Application
No. CU-19-001
Variance Application
No. VA-19-005

NOTICE OF APPEAL
Pursuant to Canal Winchester Zoning Code Sections 1145.06 and 1147.07, Panda
Express, Inc. and Waterloo Crossing LTD (together, “Appellants”) hereby appeal the June 10,
2019 decision of the Planning and Zoning Commission of the City of Canal Winchester, Ohio,
denying Appellants’ Conditional Use Application (No. CU-19-001) and Variance Application
(No. VA-19-005).
Appellants hereby request a hearing and decision upon this appeal in conformity with the
requirements of Canal Winchester Zoning Code Sections 1145.06 and 1147.07.

Respectfully submitted,
/s/ Joseph R. Miller
Joseph R. Miller (0068463)
Christopher L. Ingram (0086325)
Elizabeth S. Alexander (0096401)
VORYS, SATER, SEYMOUR AND PEASE LLP
52 East Gay Street
P.O. Box 1008
Columbus, Ohio 43216-1008
Phone: (614) 464-6400
Fax: (614) 719-4630
jrmiller@vorys.com
clingram@vorys.com
esalexander@vorys.com
Counsel for Appellants
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that a true copy of the foregoing was served via hand
delivery and email this 18th day of June, 2019 upon Amanda Jackson, Clerk of Council of the
City of Canal Winchester, Ohio, 36 S. High Street, Canal Winchester, Ohio 43110,
ajackson@canalwinchesterohio.gov.

/s/ Elizabeth S. Alexander
Elizabeth S. Alexander
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Planning and Zoning Commission
June 10, 2019

Conditional Use #CU-19-001
Panda Express
Owner:

Waterloo Crossing LTD

Applicant:

Henry C. Klover – Panda Express Inc.

Location:

PID 184-003208 – Property located at the Waterloo Shopping Center.

Existing Zoning:

GC (General Commercial)

Request:

Conditional Use to allow for a proposed restaurant with drive through service.

Location and Surrounding Land Uses
The subject property is zoned GC (General Commercial) and consists of 0.722 acres on the south side of
Winchester Blvd. All surrounding properties are zoned GC and are part of the Waterloo Crossing
Shopping Center. This property is subject to the Commercial Development Standards of the Zoning
Code.
Conditional Use
A conditional use to Section 1199.03(a)(2)(h) has been requested to allow for a drive thru.
The following criteria shall apply:
a. The proposed use is a conditional use of the zoning district and the applicable development
standards of this Zoning Code are met.
• The proposed use (drive thru window service) is a conditional use of the zoning district.
However, the applicant’s use of the proposed drive-thru will cause the building to require
a variance from meeting the 25 foot build-to line. With the proposed drive thru the
building will have a ‘wrap around’ drive isle in front of the building. The applicant has
explained that the wrap around drive isle is for orders that are not ready when the
customer reaches the window, and are directed to drive back into the parking area to
wait for the food.
b. The proposed use is compatible with adjacent land use, adjacent zoning, and to appropriate
plans for the area.
• The proposed use (drive thru window service) is compatible with adjacent land uses and
the zoning district. However, this particular use is not appropriate for the plans of the
area. The Waterloo Crossing shopping center plans from 2004, 2005, 2006, 2010 & 2016
show that the area for this proposed Panda Express was intended to be a parking
expansion, and was not intended for a commercial restaurant. The area to the east of
the proposed Panda Express was intended for a potential building site.
c. The proposed use will not adversely impact access, traffic flow, and other public facilities and
services.
• The proposed use will adversely impact traffic flow and access. The site will have three
(3) full access points with the current site design. This will create two (2) additional
conflict points for moving traffic around the site. All three (3) traffic access points are
proposed to be full access and will be on private roads.
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d. The proposed use will not result in the destruction, loss or damage of a natural, scenic, or
historic feature.
• The proposed use will not result in the destruction, loss or damage of natural, scenic or
historic features.
e. The proposed use will not adversely affect the public health, safety, convenience, comfort,
prosperity, and general welfare.
• The proposed use as a commercial restaurant with a drive thru window service will not
adversely impact the public health, safety, convenience and comfort… However, the
proposed location of the drive-thru access drive and turn around loop will create a safety
concern. This drive thru loop creates a third (3) conflict point into the site and allows for
vehicles traveling from 7 different directions to converge unrestricted. Additionally, with
the site plan proposal there will be off site work done to rearrange the existing parking
creating a situation where the current access drive to the south turns into parking.
Analysis
The applicant is requesting a conditional use to allow for a drive thru at the proposed Panda Express
restaurant. The proposed building is 2,300 sq. ft. and will sit on a site comprised of 0.722 acres of land.
This property is zoned General Commercial (GC) and is a vacant piece of ground within the Waterloo
Crossing shopping center. All of the plans for the shopping center show this site as a future parking
expansion.
Code section 1199.03(a)(2)(h) (Commercial Development Standards) of the Zoning Code states: “A drive
thru, if deemed appropriate for the site by the Planning and Zoning Commission via a Conditional Use of
the applicable zoning district, shall be designed as an integral part of the structure it serves. Features
incorporated with a drive thru, including, but not limited to canopies, awnings and support posts, shall
match the materials and color scheme of the building they are serving. Drive thru features shall not have
any pick-up windows, ordering areas, signage, or other related items located on the front elevation of a
building or located between the front of the building and a street right of way.”
The development plans for the proposed Panda Express are overall compatible with the character of the
Waterloo Crossing shopping center. However, the proposed conditional use of a drive thru does pose
pedestrian access concerns. In this particular site, the drive thru causes the building to move away from
the 25 foot build-to line creating a variance request. Panera Bread on West Waterloo Street has a similar
situation where a drive-thru line that wraps in front of the building. However, this site has also been
complimented by a large oversized patio in front of the building.
The subject site is surrounded by many uses of a similar nature including other fast-service restaurants,
financial institutions and retail stores. The site circulation however is different than the surrounding
uses. This site will feature three (3) connections to two (2) private roads. All other surrounding sites
have one (1) or two (2) connections. All of the fast-service restaurants have one (1) connection to a
private road. (Panera Bread and Chipotle share a cross access drive that connects all future outparcels
together to minimize the access drives with the Walmart parking lot). With the proposed three (3) full
access points for Panda Express there is a significant concern with traffic movement, access and safety.
Staff Recommendation
Staff feels that the proposed drive thru (as designed) is not compatible with the surrounding outparcels
in the Waterloo Crossing shopping center. The proposal creates many traffic conflict points on site and
off as well as creating a situation where the building is being pushed away from the required build-to
line. Therefore staff recommends the applicant’s request for a Conditional Use for a drive thru be denied
as presented.
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City of Canal Winchester
Development Department
36 South High Street
Canal Winchester, OH 43110
To Whom It May Concern,
The design team for Panda Express, Inc. is proud to submit for your site plan review and
consideration of a conditional use application for a drive-thru restaurant facility at Winchester
Blvd & Canal St. This variance specifically requests the permission to develop this restaurant
with drive-thru services.
The statements below are provided as required per the Conditional Use Application Attachment
document citing Required Materials per Section 1145.02 (c). The numbered requirement is
listed, and then our response follows in italics.

1. Name, address and phone number of the applicant(s) and representative(s), if any, and the
signature of the property owner(s).
Signature has been provided on associated Conditional Use Application:
Property Owner Representatvie
Hakim Yala
Panda Express Inc.
1683 Walnut Grove Ave.
Rosemead, CA 91770
(626) 799-9898
hakim.yala@pandarg.com
2. A current and accurate legal description of the property(s) in question and a current survey
prepared by a licensed surveyor.
Please see attached legal description and survey documentation.
3. A description of existing use, current zoning district, and proposed conditional use.
The lot is currently a vacant undeveloped outlot in the GC (General Commercial district). The
proposed lot would be a Panda Express restaurant service casual Chinese food with dine in
seating and a drive-thru.

4. A list of all property owners within, contiguous to and directly across the street from the
property(s) in question. The list of addresses may correspond to the County Auditor’s current
tax list.
1. CRI OUTPARCELS LLC
250 Civic Center Dr, Ste 500
Columbus, OH 43215-5088
Zoning:GC Commercial
2. Waterloo Crossing LTD
250 Civic Center Dr 500
Columbus, OH 43215
Zoning: GC Commercial
3. Bridgestone Retail Operations LLC
200 4th Avenue S.
Nashville, TN 37201
Zoning:GC Commercial
4. State Street Holding INC.
10 South Wacker Drive
12th floor, Suite 1260
Chicago, IL 60606
Zoning:GC Commercial
5. WOODYS COLUMBUS
330 Division Dr
Sugar Grove, IL 60554
Zoning: GC Commercial
5. A statement of the relationship of the proposed use to the general welfare of the community,
to appropriate plans for the area, and to the changed or changing conditions behind the request.
The requested conditional use for a drive thru restaurant is designed with detailed consideration
for pedestrian and automotive traffic safety and community welfare. The plans for the area
already include current and recent drive-thru facilities, both bank and restaurant, and this use
would build on that.
6. A statement of the relationship of the proposed use to adjacent land use in terms of traffic,
parking, noise, and other potential nuisances and general compatibility.
The proposed use would not adversely affect adjacent land in terms of traffic as the traffic
infrastructure is specifically designed for this use and intended development of this lot. The use
provides entirely for its own parking needs. The services provided to not create noise
considerations beyond those already present and designed for in the area. The only
foreseeable affect would be the additional draw of commerce into the area.

7. A plot plan to show:
A. Boundaries and dimensions of the lot and the size and location of all proposed and
existing structures.
Please see attached legal description documentation and drawings 1-5.
B. Traffic access, traffic circulation, existing and proposed utilities, parking, lighting and
illumination, landscaping, signs, and other such information relevant to the proposed
use.
Please see attached legal description documentation and drawings 1-5.
C. Such additional information as may be required by this Zoning Code and/or
requested by the Planning & Zoning Commission and/or the Planning & Zoning.
Administrator to review the application.
Please see attached legal description documentation and drawings 1-5.
If you have any further questions feel free to contact me at 913-649-8181 or by email at
ryan.talbott@klover.net
Sincerely,

Henry C. Klover
Proprietor

Planning & Zoning Commission
June 10, 2019

Variance #VA-19-005
Panda Express
Owner:

Waterloo Crossing LTD

Applicant:

Henry C. Klover – Panda Express Inc.

Location:

PID 184-003208 – Property located at the Waterloo Shopping Center.

Existing Zoning:

GC (General Commercial)

Request:

Variance from Chapter 1199.04(a) to allow for a building to exceed the build-to line set
at 25’.

Location and Surrounding Land Uses
The subject property is zoned GC (General Commercial) and consists of 0.722 acres on the south side of
Winchester Blvd. All surrounding properties are zoned GC and are part of the Waterloo Crossing Shopping
Center. This property is subject to the Commercial Development Standards of the Zoning Code.
Analysis
The building is setback from the right-of-way line at 45.66 feet. The subject property has a font build-to-line at
25 feet because it is not along a major arterial identified in the Canal Winchester Thoroughfare plan. If the
building was facing a major arterial identified in that plan then the setback would be 50 feet.
Section 1199.04 of the Zoning Code, which regulates commercial buildings, states: “To promote quality
streets, buildings shall meet build-to lines along public roadway frontages. Build-to lines shall be fifty (50) feet
from the right of way on major arterials as designated on the Canal Winchester Transportation Thoroughfare
Plan and twenty-five (25) feet from the right of way on all other streets".
“(1) In order to achieve quality streetscapes, variation from the build-to line will be permitted to allow for
added green space, amenities, outdoor seating and the like. Buildings may be located further from the right of
way than the established build-to line per the following:”
Building Height
One Story Building
Two Story Building
Three Story Building

Variation from Build-To Line
0 feet to 5 feet
0 feet to 10 feet
0 feet to 15 feet

“(2) At least fifty (50) percent of the building’s front elevation shall be located within the applicable variation
from the built-to line range.”
“(3) Uncovered seating areas or architectural features may project up to five (5) feet closer to the right of way
than the established build-to line.”
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“(4) Buildings larger than twenty thousand (20,000) square feet or attached to existing inline retail space shall
be exempt from the build to line requirements if located more than three hundred (300) feet from the right of
way line.”
The commercial development standards in regards to build-to-lines were set up to promote pedestrian friendly
and walkable streets. The proposed project directly contradicts this philosophy by placing vehicular traffic on
all four (4) sides of the building, including between the building and the public sidewalk. The applicant has
essentially eliminated the pedestrian oriented design by pushing the building away from the public sidewalk
and placing a two direction traffic hazard to the front entry. The subject property was intended to be a future
parking expansion, not for a commercial building. This can be seen with the applicants attempt to fit a
commercial use with a drive thru window service in this awkward site, creating additional traffic conflict points
and needing to move the building off the established build-to line.
Recent Variance
Panera Bread received a variance on June 9, 2014 to allow a building beyond the build-to line to be located
73.29 feet from the right-of-way. This project included a large patio in front of the building and the drive thru
loop was for one way traffic only.
Aldi received a variance in June 13, 2016 to allow a building beyond the build-to line to be located 42.5 feet
from the right-of-way.
Criteria For Approval
(a) That special circumstances or conditions exist which are not applicable to other lands or structures
in the same zoning district.
• Special circumstances or conditions do not exist which are not applicable to other lands or
structures in the same zoning district. The applicant’s orientation of the drive thru lane has
forced the building to require a build-to line variance. The applicant has the ability to
remove the drive thru lane in front of the building and shift the building to the build-to line
to meet applicable setbacks for the zoning district. The applicant has provided a concept
site plan showing the drive isle not in front of the building.
(b) That a literal interpretation of the provisions of this Zoning Code would deprive the applicant of
rights commonly enjoyed by other properties in the same zoning district under the provisions of
this Zoning Code.
• The literal interpretation of this Zoning Code would not deprive the applicant the rights
commonly enjoyed by other properties in the same zoning district. This property has the
unique site scenario where they could have the drive thru lane exit onto the existing private
drive to the east of the building without the need for the drive isle to wrap in front of the
building.
(c) That the special conditions and circumstances do not result from the actions of the applicant.
• The site layout and configuration do result from the action of the applicant. The desire to
have the building to be pushed away from the right-of-way line is for the sole purpose of
having the drive thru lane wrap in front of the building back into the parking lot. With this
scenario, the building is forced to site off the required build-to line. The applicant has
shown that they have the ability to meet the code with the layout of the site in previous
concepts provided to the city.
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(d) That the granting of the variance will not confer on the applicant any undue privilege that is denied
by this Zoning Code to other lands or structures in the same zoning district.
• Granting this variance will not confer on the applicant any undue privilege that is denied by
this Zoning Code to other lands or structures in the same zoning district. Other surrounding
uses with drive thru restaurants have been pushed back to have drive aisles to wrap in
front of the building for circulation purposes to exit the drive thru. The only similar project
built under the current code was Panera Bread and they provided a large patio in front of
the building to justify the increase in building setback.
(e) That the granting of the variance will in no other manner adversely affect the public health, safety,
convenience, comfort, prosperity, and general welfare.
• Granting this variance will create a safety concern with the drive aisle connecting to the
private drive on the north-east end of the site. This connection will create traffic from both
travel directions along the shopping center, people entering and existing the Panda Express
parking lot and people leaving the Panda Express drive thru. This variance removes the
pedestrian orientation to the site when pushing the building off the 25 foot build-to line
creating a safety concern for pedestrians walking in the drive thru loop.
(f) That the granting of the variance is not solely based upon the showing that the property could be
put to better economic use than presently permitted by zoning regulations.
• Granting this variance will allow for an incompatible use on the site. This site was
previously approved for a Kay Jewelers store which was able to meet all applicable building
setbacks for the zoning district. The previous plan did show this site can be used in a way
that meets zoning regulations without the need for variances.
(g) That the granting of the variance will not permit a use that is otherwise not permitted within the
respective zoning district.
• Granting this variance will not permit a use that is otherwise not permitted in the zoning
district. The use of a fast-service restaurant is permitted and seen elsewhere in the shipping
center and along the Gender Road corridor.
Staff Recommendation
With the proposed building orientation staff is concerned with vehicle conflict points and the removal of the
pedestrian oriented design to the building. The setback of the building is being dictated by a drive thru loop
which the applicant has the ultimate control to redesign or eliminate the layout to remove the need for the
setback variance. Staff is recommending that the Variance Application #VA-19-005 be denied as presented.
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City of Canal Winchester
Development Department
36 South High Street
Canal Winchester, OH 43110
To Whom It May Concern,
The design team for Panda Express, Inc. is proud to submit for your site plan review and
consideration of a variance application for a drive-thru restaurant facility at Winchester Blvd &
Canal St. This variance is specific to prescribed 25’-0” build-to line, allowing for a 50’-0”: buildto line which would prevent a layout with dead-end parking, and allow for traffic to connect with
the existing private drive.
The statements below are provided as required per the Variance Application Attachment
document citing Required Materials per Section 1147.02 (c). The numbered requirement is
listed, and then our response follows in italics.

1. Name, address and phone number of the applicant(s) and representative(s), if any, and the
signature of the property owner(s).
Signature has been provided on associated Variance Application:
Property Owner Representative
Hakim Yala
Panda Express Inc.
1683 Walnut Grove Ave.
Rosemead, CA 91770
(626) 799-9898
hakim.yala@pandarg.com
2. A current and accurate legal description of the property(s) in question and a current survey
prepared by a licensed surveyor.
Please see attached legal description documentation.
3. The nature of the variance required to include what provisions of the Zoning Code are
affected.

VARIANCE 1 (build to line increase) AFFECTED CODE: Chapter 1199.04(a)
4. A statement pertaining to and explaining the relation of the variance(s) requested to the
following criteria for approval as listed under Section 1147.03:
A. That special circumstances or conditions exist which are not applicable to other lands
or structures in the same zoning district.

Special circumstances or conditions do exist which are not applicable to other lands or
structures in the same zoning district. The site’s unique shape and size necessitate
pushing the building back from the build-to line. Strict adherence to the 25’ build-to line
would result in a building that encroaches on the adjacent utility easement. It would also
result in an unworkable dead-end parking layout.
B. That a literal interpretation of the provisions of this Zoning Code would deprive the
applicant of rights commonly enjoyed by other properties in the same zoning district
under the provisions of this Zoning Code.
A literal interpretation of the provisions of this Zoning Code would deprive Panda
Express of rights commonly enjoyed by other properties in the same zoning district
under the provisions of this Zoning Code. This is evidenced by the fact that many
adjacent and nearby buildings are located well beyond the 25’ build-to line such as
Firestone (80’), Charley’s (133’ & 176’), Walgreens (106’ & 98’), Chase Bank (106’),
Goodwill (33’), Autozone (63’), and Bob Evans (100’ & 78’). In fact, we do not find that
there is an existing building that comes close to this 25’ build-to line anywhere in the
area.
C. That the special conditions and circumstances do not result from the actions of the
applicant.
The special conditions and circumstances effectively limiting how close our building can
be placed to the build-to line are a result of the site’s unique size and shape, and the
existing utility easement adjacent to the build-to line. We are seeking to push back from
this line the bare minimum.
D. That the granting of the variance will not confer on the applicant any undue privilege
that is denied by this Zoning Code to other lands or structures in the same zoning
district.
Though this site is otherwise desirable, it is uniquely constrained by its shape, width, and
frontage arc and angle. These constraints are not common to other nearby lands or
structures within the same zoning district. The requested variance seeks only to
accommodate our needs specific to maintaining a workable design while adhering to the
many other constraints on this site. Additionally, no nearby site comes close to locating
their building at the 25’ build-to line
E. That the granting of the variance will in no other manner adversely affect the public
health, safety, convenience, comfort, prosperity, and general welfare.
The requested variance for push back from the prescribed 25’ build-to line is designed
with detailed consideration for pedestrian and automotive traffic safety and convenience.
Adherence to the prescribed build-to line would result in dead end parking in front of the
building that significantly compromises traffic and pedestrian safety and convenience,
and could also adversely affect fire apparatus safety and convenience.

F. That the granting of the variance is not solely based upon the showing that the
property could be put to better economic use than presently permitted by zoning
regulations.
This is not applicable to this variance. The basis for the requested variance is not
related to a proposed use that is not presently permitted by zoning regulations.
G. That the granting of the variance will not permit a use that is otherwise not permitted
within the respective zoning district.
This variance request does not seek to permit a use that is otherwise not permitted
within the respective zoning district. Our intended restaurant use is permitted within and
already well-represented by many nearby users within this GC (General Commercial)
zoning district.
5. A list of all property owners within, contiguous to and directly across the street from
the property(s) in question. The list of addresses may correspond to the County Auditor’s
current tax list.

1. CRI OUTPARCELS LLC
250 Civic Center Dr, Ste 500
Columbus, OH 43215-5088
Zoning:GC Commercial
2. Waterloo Crossing LTD
250 Civic Center Dr 500
Columbus, OH 43215
Zoning: GC Commercial
3. Bridgestone Retail Operations LLC
200 4th Avenue S.
Nashville, TN 37201
Zoning:GC Commercial

4. State Street Holding INC.
10 South Wacker Drive
12th floor, Suite 1260
Chicago, IL 60606
Zoning:GC Commercial
5. WOODYS COLUMBUS
330 Division Dr
Sugar Grove, IL 60554
Zoning: GC Commercial

If you have any further questions feel free to contact me at 913-649-8181 or by email at
ryan.talbott@klover.net
Sincerely,

Henry C. Klover
Proprietor

BEFORE THE CITY COUNCIL
FOR CANAL WINCHESTER, OHIO
PANDA EXPRESS, INC., et al.,

:
:
Applicants,
:
:
v.
:
:
PLANNING AND ZONING COMMISSION :
FOR CANAL WINCHESTER, OHIO,
:
:
Appellee.
:

Application/Appeal No.
CU-19-001 & VA-19-005

BRIEF OF APPELLANTS WATERLOO CROSSING LTD AND
PANDA EXPRESS, INC. IN SUPPORT OF APPEAL OF THE
DENIAL OF CONDITIONAL USE PERMIT AND VARIANCE APPLICATION
I.

INTRODUCTION
Waterloo Crossing LTD (the “Landowner”) and Panda Express, Inc. (“Panda Express”)

(together, “Applicants”) seek approval to construct a Panda Express restaurant with drive-thru
service on a lot within the Waterloo Crossing Shopping Center, located on the south side of
Winchester Boulevard, parcel number 184003208 (the “Property”). In order to develop the
Property, Applicants need two approvals from Canal Winchester’s Planning and Zoning
Department (collectively, the “Application,” attached hereto as Exhibit A). The first is for a
conditional use permit so that the Panda Express can operate with drive-thru service. The second
is for a minor variance from the setback requirements in order to accommodate the Property’s
trapezoidal shape, uneven grading, and a gas easement that runs along the north edge of the lot.
Despite the City’s approval of other similarly-situated uses in the immediate vicinity of
the Property, and despite being presented with overwhelming evidence in support of the
Application from experts with decades of experience, on June 10, 2019, the Planning and Zoning
Commission (the “P&Z Commission”) voted to deny Applicants’ conditional use and variance

requests.

The only objections to the Application were speculative claims by individual

Commission members and Staff about supposed pedestrian hazards and traffic circulation issues.
The P&Z Commission’s concerns about the alleged impacts of Applicant’s proposed
development were particularly unfounded in light of the fact that both Walgreens (located
directly across Canal Street from the proposed Panda Express) and Panera Bread (located on
Winchester Boulevard to the northeast from the proposed Panda Express) have drive-thrus that
pose the identical supposed pedestrian hazard the P&Z Commission rejected here. Yet, drivethru service at those two businesses was approved and each operates safely today.
The only evidence before the P&Z Commission was that the Panda Express with drivethru service and a modified setback is, in fact, completely compatible with the surrounding area.
The Property is zoned General Commercial (“GC”) – the only district that allows drive-thru
windows at restaurants as a permitted conditional use.

Canal Winchester has previously

approved more than twenty-five (25) businesses with drive-thru facilities in the immediate
vicinity of the Property, eleven (11) of which are food-service establishments. Further, the
setback variance Applicants requested is minimal – only 15.66 feet beyond the build-to line. The
City has previously approved similar variances, including one that allows Panera Bread to build
over 73 feet from the right-of-way. The City’s Zoning Staff recognized this. Yet, the P&Z
Commission denied the Application. Its decision is contrary to the evidence and not supported
by the law. City Council is obligated to reverse the P&Z Commission’s arbitrary decision and
approve Applicants’ requests for drive-thru service and an area variance.
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II.

BACKGROUND
A.

Applicants’ Proposed Development Makes the Most of the Property’s
Features and Zoning Classification.

The Property is a 0.722 acre parcel on the south side of Winchester Boulevard in the
Waterloo Crossing Shopping Center. The Property and the surrounding parcels are zoned GC.

The Property’s layout is challenging – it is narrow and trapezoidal in shape. This
necessitates both an ingress and egress location to avoid dead-end parking rows and alleviate
irritation, delay, and safety concerns. Applicants thoughtfully designed a site plan for the
proposed development on the Property (the “Site Plan”) that addressed these circulation issues.
Below is a depiction of the current Site Plan for the Property, which includes drive-thru service:
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B.

The Site Plan is Consistent with Surrounding Development.

Not only does the Site Plan address circulation and vehicular and pedestrian safety
concerns, but it also reflects an overall design for the proposed restaurant that is compatible with
surrounding development. Similarly situated businesses within the immediate vicinity of the
Property were permitted to construct drive-thru windows with identical features to those set forth
in the Application.1
For example, the Panera Bread, located northeast along Winchester Boulevard from the
proposed Panda Express, has a wraparound drive-thru requiring a variance for a 73.29-foot
1

The eleven food-service establishments with drive-thru windows in close proximity to the Property are: Panera,
Starbucks, Donato’s, Popeye’s, Skyline Chili, Tim Horton’s/Wendy’s, Burger King, McDonald’s, Arby’s,
Kentucky Fried Chicken/Long John Silver’s, and Taco Bell/Pizza Hut. The other fourteen businesses with drivethru windows are: Fifth Third Bank, Walgreens, Chase Bank, PNC Bank, Canal Winchester Bank, Valvoline,
Firestone, Discount Tire, Mr. Tire, NTB, Walmart Tire Center, Captain Carwash, BP Carwash, and a Swan
Drycleaner.
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setback, requiring pedestrians to use a crosswalk that goes through the drive-thru lane on one
side or through parking traffic on the other:

Additionally, other businesses in the area with similar and even shorter setback distances
than the proposed Panda Express require pedestrians to cross a parking area through the drivethru and all other traffic to enter the establishment, and none of these businesses has had any
safety issues. For example, Walgreens has an approximately 107-foot setback and a double lane
parking area.
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Walgreens not only shares the sidewalk with the proposed Panda Express, but it has the very
same striped crosswalk connecting the sidewalk with the front of the building that Staff and the
Commission members now contend poses a “hazard to pedestrians.” Yet, there have been no
reports of incidents with Walgreens’ crosswalk or the circulation around its site.
Yet another example of the Site Plan’s compatibility with surrounding development is the
Skyline Chili located to the west of the proposed Panda Express. It has a drive-thru with a
significant bend in the pathway and a setback of about 74.4 feet. It also requires pedestrians to
cross through the parking area, drive-thru traffic, and all other traffic to enter the establishment.

Finally, The O’Charley’s Restaurant and Bar, located across Winchester Boulevard from
the proposed Panda Express has three access points, just like the proposed Site Plan here:
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Given the Property’s features and the Site Plan’s compatibility with surrounding
development, and because a drive-thru is a permitted conditional use under GC zoning,2
Applicants applied to the P&Z Commission in April 2019 for a conditional use permit and area
variance to construct the Panda Express in accordance with the Site Plan.
C.

Zoning Staff Ignored the Zoning Code and Recommended Denial of the
Application Based on Staff’s “Feelings.”

In June 2019, Canal Winchester’s Zoning Staff issued reports on both of the Applicants’
requests. (See Staff Reports on Conditional Use #CU-19-001 and #VA-19-005, attached hereto
as Exhibit C.) Staff found that drive-thru service “is compatible with adjacent land uses and the
zoning district,” and that the variance will not confer any undue privilege because “[o]ther
surrounding uses with drive thru restaurants have been pushed back to have drive aisles to
wrap in front of the building for circulation purposes.” (Id. at p. 1.) Despite these findings,
however, Staff recommended that the P&Z Commission deny Applicants’ request for a
conditional use permit to accommodate drive-thru service on the Property. It did so based solely
on its “feel[ings] that the proposed drive thru (as designed) is not compatible with the
surrounding outparcels in the Waterloo Crossing shopping center.” (Id. at p. 2.) Staff’s feelings
on the matter were informed by nothing other than generalized “pedestrian access concerns.”
(Id.)
D.

The P&Z Commission Ignores All of the Evidence in Support of the
Application and Arbitrarily Rejected Applicants’ Requests.

On June 10, 2019, the Commission held a public hearing to consider the Application.
Only four members of the Commission were present. At the hearing, there was no evidence
presented to support Staff’s speculation regarding supposed pedestrian safety concerns. Nor was

2

See Zoning Code at § 1167.03(a). Relevant excerpts from Canal Winchester’s Zoning Code are hereto as Exhibit
B.

7

there any testimony offered opposing the proposed Panda Express or its drive-thru. Instead, the
only evidence presented was evidence supporting the Application. Based on the Site Plan, the
development in the surrounding area, and the testimony of Applicants’ architect, Henry Klover,
the Commission had more than sufficient evidence to grant the requests.
Nonetheless, the Commission rejected the Application in a split decision. During the
hearing, without any evidence to substantiate his claims, a Commissioner arbitrarily opined that
the proposed drive-thru would negatively impact traffic and pose a hazard to drivers. The
Commissioner also speculated – again, without any evidence – that the double lane in the
parking at the front of the restaurant and the wraparound drive-thru would create a safety hazard
to pedestrians coming to the establishment from the front sidewalk.
objectively misplaced.

This concern was

Many other establishments in the area require pedestrians to cross

through drive-thru traffic and parking lot traffic – some do not even provide striped crosswalks –
without having any safety hazards emerge. Finally, a Commissioner took issue with the three
access points for the proposed location. Yet, Staff itself stated that the third access point is
required because of external factors and was not contrary to any law or regulation.
These were the only concerns raised, and there was absolutely no evidence before the
Commission to support them.

Despite this, the Commission denied the Application.

It

memorialized its decision in a Findings of Fact and Conclusions of Law (attached hereto as
Exhibit D), which sets forth the same vague concerns, but never supported by evidence. This
appeal to City Council followed.
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III.

ARGUMENT
The Commission’s decision denying Applicants’ requests for a conditional use permit

and setback variance violates Canal Winchester’s Zoning Code, Ohio law, and the United States
Constitution. City Council must correct the Commission’s error and approve the Application.
A.

Applicants’ Request for a Conditional Use Permit Meets All Necessary
Requirements in the Zoning Code and Is Supported by the Evidence.

The only evidence before City Council is that the Application satisfies the Zoning Code
requirements for a conditional use permit. Specifically, Zoning Code § 1145.03 sets forth five
factors for determination of whether a conditional use permit should be issued:
(a) The proposed use is a conditional use of the zoning district and the applicable
development standards of the Zoning Code are met.
(b) The proposed use is compatible with adjacent land use, adjacent zoning, and
to appropriate plans for the area.
(c) The proposed use will not adversely impact access, traffic flow, and other
public facilities and services.
(d) The proposed use will not result in the destruction, loss or damage of a
natural, scenic, or historic feature.
(e) The proposed use will not adversely affect the public health, safety,
convenience, comfort, prosperity, and general welfare.
(Ex. B at § 1145.03). Here, Applicants meet every single factor.
1.

The drive-thru is a permitted conditional use of the zoning district.

The Property is zoned General Commercial (“GC”), which expressly delineates a place
for “eating and drinking” as a permitted use. (See Ex. B at § 1167.02(a)(6)). A drive-thru is also
expressly a permissible conditional use for the Property. (See Ex. B at § 1167.03(a).) Panda
Express locations have entered other similar commercial areas zoned for general commercial

9

purposes all over the country without any pushback. (Kan Affidavit, attached hereto as Exhibit
E, at ¶ 3).
2.

The drive-thru is compatible with the surrounding area and
consistent with the purpose of the zoning district.

The proposed Panda Express is compatible with the surrounding area and consistent with
the purpose of a GC zoning district as the proposed drive-thru makes the Panda Express more
“accessible to the population served.” (Ex. B at § 1167.01); (Weiler Affidavit, attached hereto as
Exhibit F, at ¶ 4); (Klover Affidavit, attached hereto as Exhibit G, at ¶¶ 2, 7). In fact, the City
has approved more than 25 business with drive-thru services in the immediate vicinity, and at
least 11 of those are food-service establishments just like Panda Express.

Even the

Commission’s own staff stated that the proposed drive-thru is compatible with adjacent land uses
and zoning district. (Ex. C at Conditional Use p. 1).
3.

The drive-thru will not adversely effect access and traffic flow.

The proposed Panda Express, including the drive-thru, has no adverse impact on access,
traffic flow, or other public facilities and services. The three concerns raised by the Commission
lack any evidentiary support or merit. First, the three access points will not adversely affect
access or traffic flow because there is adequate spacing between the three access points and all
access points are from internal private roads with slower speeds. (Gallagher Report, attached
hereto as Exhibit H, at p. 2); (Klover at ¶ 5). The O’Charley’s Restaurant & Bar directly across
Winchester Boulevard similarly has three access points that have no negative impact on traffic
flow. Second, the layout of the proposed drive-thru will not hinder traffic flow or pose a safety
hazard. (Gallagher at p. 4). The proposed drive-thru is designed to permit vehicle stacking and
to provide sufficient room for eleven cars to easily fit, which is greater than generally required
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during peak hours. (Klover at ¶ 8); (Kan at ¶ 6). Finally, the proposed Site Plan will not hinder
traffic flow, but will actually improve traffic in the region. (Klover at ¶ 3); (Gallagher at p. 4).
4.

The drive-thru will not result in the destruction, loss or damage of
natural, scenic or historic features.

As the Commission and its staff recognize, “the proposed use will not result in the
destruction, loss or damage of natural, scenic or historic features.” (Ex. C at Conditional Use p.
2); (Findings at p. 3, ¶ 8).
5.

The drive-thru will not adversely affect the public health, safety,
convenience, comfort, prosperity, and general welfare.

There is no evidence that the proposed drive-thru and Site Plan pose any safety hazards to
car traffic or pedestrians. In the words of Mr. Gallagher, a professional traffic engineer with
decades of experience, the drive-thru loop as proposed is “popular, reasonable, time-tested, safe,
and typically approved for restaurants that provide drive-thru services.” (Gallagher at p. 2); (see
also Kan at ¶ 7). As such, it is utilized by many other restaurants both within the Waterloo
Crossing area and the across the entire country. Id. Contrary to the Staff Report’s unfounded
claims, the drive-thru loop does not allow for “vehicles traveling from 7 different directions to
converge unrestricted.” (Ex. C at Conditional Use p. 2). Rather, the proposed drive-thru
provides for the optimal layout for safety and circulation. (Klover at ¶¶ 3, 7); (Gallagher at p. 2).
Additionally, the P&Z Commission’s unsupported assertions that the Site Plan poses safety risks
to pedestrians, as they must cross the double lane parking area and the drive-thru, are baseless.
The Property will include a “ladder” type crosswalk, making it “completely safe” to access the
location. (Gallagher at pp. 2-3). Finally, the proposed Panda Express will not hinder the comfort
or prosperity of the area. Rather, Robert Weiler, a preeminent appraiser and real estate developer
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with over 60 years of experience in the industry, states that the Panda Express will actually
increase the property values of the surrounding community. (Weiler at ¶ 5.)
B.

Applicants’ Request for an Area Variance
Requirements and Is Supported By the Evidence.

Meets

All

Necessary

Section 1199.04(a) of the Zoning Code requires a 30-foot built-to line (25 feet plus 5 feet
variation for a one-story building).3 Here, the Applicants request a variance to 45.66 feet – a
15.66-foot variance.

The evidence supports granting the variance, and its denial by the

Commission violates the Zoning Code and Ohio Law.
1.

The Application for an area variance satisfies Zoning Code
requirements.

Applicants’ Variance Application satisfies the Zoning Code’s requirements. Section
1147.03 of the Zoning Code sets forth seven factors for determination of whether a variance
should be granted:
(a) That special circumstances or conditions exist which are not applicable to other
lands or structures in the same zoning district.
(b) That a literal interpretation of the provisions of this Zoning Code would deprive
the applicant of rights commonly enjoyed by other properties in the same zoning
district under the provisions of this Zoning Code.
(c) That the special conditions and circumstances do not result from the actions of the
applicant.
(d) That the granting of the variance will not confer on the applicant any undue
privilege that is denied by this Zoning Code to other lands or structures in the
same zoning district.
(e) That the granting of the variance will in no other manner adversely affect the
public health, safety, convenience, comfort, prosperity, and general welfare.
(f) That the granting of the variance is not solely based upon the showing that the
property could be put to better economic use than presently permitted by zoning
regulations.
3

Section 1199.05(a)(2) outlines the build-to line for sites with a drive-thru lane at the front of the building to be 25
feet plus 5 feet where the structure is a one-story building.

12

(g) That the granting of the variance will not permit a use that is otherwise not
permitted within the respective zoning district.
(Ex. B at § 1147.03). The evidence provided by the Applicants is more than sufficient to
establish that each factor is met.
a.

Special circumstances exist that require granting this variance.

Special circumstances exist that require granting the variance, namely the northeast
access point from the private road requires two-direction traffic in front of the building, which
necessitates a built-to line variance. Furthermore, external factors to the property, including a
gas easement along the north border of the property; a significant grade change of approximately
3 feet in the Northeast corner; and the trapezoidal shape of the lot created by Winchester Blvd
curving North away from the site, necessitate this variance. (Klover at ¶ 4).
b.

A literal interpretation of the Zoning Code would deprive
Applicants of rights commonly enjoyed by other properties in
the same zoning district.

A literal interpretation of the Zoning Code would deprive the Applicants the ability to
have a drive-thru, which numerous other properties in the same zoning district enjoy. (Weiler at
¶ 6).

The proposed drive-thru layout – the wraparound structure – is necessary to permit

customers to return to the parking lot if their food is not ready when they arrive at the window,
which is a common characteristic of many successful drive-thrus, including the very popular
Chick-fil-a establishments. (Klover at ¶¶ 6-7); (Kan at ¶ 5). In fact, both Messrs. Gallagher and
Klover conclude that this two-way traffic lane is necessary and safe.
c.

The actions of the Applicants do not necessitate the issuance of
this variance.

As mentioned above, the gas easement, the northeast access point, and trapezoidal shape
– all external factors that are not a result of the Applicants’ actions – necessitate a built-to line
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variance. Furthermore, any developer on that land would be accessing those same access points
and conflict points. (Gallagher at p. 2).
d.

This setback variance will not confer on the Applicants any
undue privilege that is denied to other landowners in the same
zoning district.

Both Staff and the Commission agreed that granting this variance will not confer any
undue privilege to Applicants that is denied to other properties, rather, granting the variance will
permit the proposed Property to be in conformity with the surrounding area. (See Ex. C at
Variance p. 3); (Findings at p. 6, ¶ 8); (see also Klover at ¶ 2); (Weiler at ¶ 5.) For example,
Panera Bread was granted a variance to be 73.29 feet from the right-of-way; Chipotle was
permitted to build about 83 feet from the right-of-way; and Walgreens was permitted to build
approximately 106 feet from Winchester Boulevard.
e.

This setback variance will not adversely affect the public
health, safety, convenience, comfort, prosperity, and general
welfare.

The variance will not adversely affect the safety and general welfare of patrons both
travelling by car and by foot nor of other traffic in the Waterloo Crossing shopping area. There
is no evidence that the proposed Site Plan will create any traffic issue. In fact, the only expert
evidence is to the contrary. (See Gallagher at pp. 3-4). Additionally, pedestrian access will not
be adversely impacted. Rather, the “ladder” crosswalk allows pedestrians, if any, to safely cross
the parking area and drive-thru lane without any safety concerns. (Id. at pp. 2-3). In fact, other
business in the area have similar pedestrian access with no issue.4 Finally, the proposed Panda
Express will not hinder the comfort or prosperity of the area. Instead, the Panda Express will
increase the property values of the surrounding community. (Weiler at ¶ 5).
4

For example, the Panera requires pedestrians to walk across the drive-thru lane along a crosswalk; the Walgreens
requires pedestrians to walk across a double lane parking lot; Skyline Chili requires pedestrians to walk across a
parking lot and drive-thru; and Tim Hortons requires pedestrians to walk across a parking lot and drive-thru.
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f.

Granting this variance would not be solely based on a showing
that the property could be put to better economic use than
presently permitted by the Zoning Code.

The current zoning permits a food establishment with a drive-thru. Based on external
factors – a gas easement; a grade change in the northeast corner; three private road access points;
and the trapezoidal shape of the lot – this variance is required to allow the proposed Panda
Express to safely and efficiently operate. (Klover at ¶ 4). Additionally, as mentioned above, any
developer on that land would be accessing those same access points and conflict points and
would be subject to the gas easement. (Gallagher at p. 2).
g.

Granting this variance will not permit a use that is otherwise
not permitted within the zoning district.

Granting the variance will not permit a use that is otherwise not permitted in the zoning
district. (Findings at p. 7, ¶ 11). The Property is zoned GC, which expressly permits a place for
“eating and drinking” as a permitted use and a drive-thru as a conditional use. (See Ex. B at §
1167.02(a)(6); § 1167.03(a)).

In fact, Staff acknowledged that the use is permitted and

consistent with the area. (Ex. C at Variance p. 3).
2.

The Application for an area variance satisfies the Duncan factors.

In addition to meeting each of the above seven factors enumerated in the Zoning Code,
Applicants also satisfy each of the seven factors for granting a variance outlined in the Ohio
Supreme Court opinion in Duncan v. Middlefield, including whether the variance is or is not
substantial, whether the property owner purchased the property with knowledge of the zoning
restriction; and whether the property owner’s predicament feasibly can be obviated through some
method other than a variance. Duncan v. Middlefield, 23 Ohio St. 3d 83, 86 (1986).
Here, the variance is not substantial. Applicants are only seeking 15.66 additional feet,
far less significant than many that have been granted in the surrounding area.
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Further,

Applicants purchased this Property knowing that it was zoned GC and that such a zoning district
would expressly allow them to construct a Panda Express – a food service establishment – with a
drive-thru service. Finally, the gas easement, challenging shape of the parcel, three private road
access points, and grade change at the northeast corner require this variance for development of
the Property. Thus, Applicants not only satisfy the requirements in the Zoning Code, but also
satisfy Ohio law.
C.

The P&Z Commission Wrongly and Arbitrarily Denied Applicants’
Application for a Conditional Use and Variance.

Based on the foregoing, the Commission wrongly and arbitrarily denied Applicants’
requests for a conditional use permit and area variance. Its decision was unsupported by the
evidence. Furthermore, the Commission’s vague desires for a more “walkable” district and for
the Property to be used for additional parking were inappropriate bases upon which to deny the
Application.
1.

The P&Z Commission’s denial of the Application was impermissibly
based on unfounded concerns and is unsupported by any permissible
or appropriate evidence.

As a matter of law, “[personal] opinions are neither evidence nor relevant” in
consideration of a conditional use permit. Estadt v. Board of Zoning Appeals, 3d Dist. Union
No. 14-97-1, 1997 Ohio App. LEXIS 2800, *10, 1997 WL 317463 (June 6, 1997) (reversing
denial of conditional use permit where evidence of Site Plan, Zoning Resolution, and
photographs showed compliance with the permit’s requirements); Falling v. Butler County Bd. of
Zoning Appeals, 12th Dist. No. CA97-06-118, 1998 WL 42225, *2 (Feb. 2, 1998) (“‘any
decision flowing from such a hearing must be based on evidence presented and not on public
opinion’” (quoting In re Rocky Point Plaza Corp., 86 Ohio App.3d 486 (1993))).
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Under Ohio Law, “evidence” for purposes of adjudicating an application for a conditional
use permit or variance request “should be direct evidence, which is more than speculation or
opinion.” Falling v. Butler County Bd. of Zoning Appeals, 1998 WL 42225 at *3 (citation
omitted). Specific direct evidence is required to deny a conditional use or variance application.
See id. at *4. Thus, opinions or unsupported contentions must have no weight. Id. at *3.
Here, the P&Z Commission was presented with testimony from Henry Klover, a
professional architect with decades of experience in site layout and development, the proposed
Site Plan, aerial photographs from the Property, and examples of successful and safe
establishments in the area with similar drive-thru services and site layouts. Yet, the Staff and the
Commission responded with bare assertions and speculation regarding traffic and safety, with no
supporting proof. This approach to zoning determinations has been squarely rejected by Ohio
law.
Regardless of whether there was support for the Commission members’ opinions – which
there wasn’t – an increase in traffic or traffic hazards is legally insufficient to deny the
application. Ohio law is clear:
‘when a subject property is located in an area burdened with heavy traffic and * *
* the property can be used commercially only, and the desired use is a permitted
one, the problem of additional traffic hazards must be secondary to the right of
a property owner to have the use of his property in an manner that is consistent
with its location.’
Speedway Super Am. LLC v. Granville Village Council (5th Dist. Jan 10, 2005), 2005 WL
66580, 2005-Ohio-82, ¶14 (emphasis added) (quoting Pure Oil Div. of Union Oil Co. of Cal. v.
City of Brook Park (1971), 26 Ohio App.2d 152, 158). Thus, even if there was any substantive
evidence before the P&Z Commission as to any adverse traffic hazards by the Panda Express
proposal (which there was not), this evidence would have been insufficient to deny the
application. See Fallang, 1998 WL 42225 at *4.
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2.

The P&Z Commission Cannot Base a Denial of the Application on
Vague Desires for Alternative Site Development.

It is black letter Ohio law that a conditional use permit cannot be denied “simply because
the use is no longer considered desirable.” Meck & Pearlman, Ohio Planning and Zoning Law,
Section 9.11 (2013), citing Kabatek v. City of North Royalton City Council, 1998 WL 6952 (8th
Dist. 1998). To the extent the City seeks to prohibit drive-thrus based upon some new desire to
make the area more pedestrian friendly, it must first either rezone the Property or amend the
Zoning Code. See id. And, any such desire to make the area more “walkable” is contradicted by
the City’s continued acceptance of other establishments similar to the proposed Panda Express.
(Klover at ¶ 10); (Gallagher at p. 3).
Additionally, the Commission stated a vague desire that the Property should be used as
additional parking based on a long-term development plan. (Findings at p. 3, ¶ 6). Such a desire
cannot be a basis for denying the Applicants’ Application. In this GC-zoned district, a dining
establishment – such as this Panda Express – is a permitted use and is permitted to be built on the
Property regardless of the shopping center plans. A development plan that charts the property as
parking has no effect on the current zoning or the rights of the landowner to build on the property
according to that zoning. Moreover, as outlined by Mr. Klover, using the property for additional
parking for the Walmart and surrounding area is nonsensical and unsafe, as it is a significant
distance from any other establishment. (Klover at ¶ 10). As such, any parking would become a
haven for semi-trucks and larger vehicles as an overnight rest stop. Id. Parking is not the
property’s highest and best use. The proposed Panda Express is.
Finally, the Zoning Code states that the conditional use should be consistent with “plans
for the area,” not necessarily plans for the Property.

(Ex. B at § 1145.03(b)).

The

Commissioner focused too narrowly on whether the shopping center plans contemplated a
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building in this exact spot, instead of looking at the Property’s zoning and the surrounding area
as a whole.
The Commission’s denial of the Application was not supported by any evidence. Instead,
it was couched in unfounded safety concerns and a vague desire for the Property to be used for
some other purpose. Denial of the Application on these bases is contrary to the City’s Zoning
Code, Ohio law, and the United States Constitution.
D.

Denial of the Proposed Panda Express Violates the Landowner’s Rights
under the United States Constitution.

In addition to the fact that the Commission’s denial of the Application was wrong,
arbitrary, and based on impermissible speculation, denial of the Application, if allowed to stand,
also violates the United States Constitution. The Due Process and Equal Protection Clauses
require that Canal Winchester approve the Application.
First, the Applicants have a procedural due process right that requires the City to follow
the procedures outlined in Canal Winchester’s Zoning Code. The Applicants have complied
with all legitimate zoning restrictions. It is clear that these procedures were not followed when
the P&Z Commission ruled against the Applicants without any evidence and arbitrarily denied
the Application. Second, the Applicants have a substantive due process right that administrative
zoning decisions be made in a manner that is not arbitrary or capricious. Yet, the Commission
acted in an arbitrary and capricious manner, depriving Applicants of their property and liberty
interests.
Finally, the Applicants have an equal protection right to be treated the same as others
similarly situated. See Wedgewood Ltd. Partnership v. Twp. of Liberty, Ohio, 456 F.Supp.2d
904, 939 (S.D. Ohio 2006). In the immediate vicinity of the Property, there are twenty-five
businesses with drive-thru windows, including eleven eating establishments. The Commission is
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treating the proposed Panda Express differently than other similarly situated businesses, thereby
violating Applicants’ right to equal protection under the law.
IV.

CONCLUSION
For the foregoing reasons, the Applicants respectfully request that Council reverse the

Commission’s denial of Applicants’ requests and approve the Application for a conditional use
permit and area variance.
Respectfully submitted,
/s/ Joseph R. Miller
Joseph R. Miller (0068463)
Kara M. Mundy (0091146)
VORYS, SATER, SEYMOUR AND PEASE LLP
52 East Gay Street
P.O. Box 1008
Columbus, Ohio 43216-1008
Phone: (614) 464-6233
Fax: (614) 719-4709
Email: jrmiller@vorys.com
kmmundy@vorys.com
Attorneys for Applicants/Appellants Waterloo
Crossing Ltd. and Panda Express, Inc.

CERTIFICATE OF SERVICE
The undersigned hereby certifies that a true copy of the foregoing was served via email
this 31st day of July, 2019 upon the Clerk of Council for the Canal Winchester, Ohio Council,
Amanda Jackson, at ajackson@canalwinchesterohio.gov.

/s/ Kara M. Mundy
Kara M. Mundy
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Exhibit A

City of Canal Winchester
36 South High Street
Canal Winchester, Ohio 43110
Development Department
Phone (614) 837-7501
Fax (614) 837-0145

CONDITIONAL USE APPLICATION
rev. 09/24/2013

PROPERTY OWNER
Name PANDA EXPRESS INC.
Address 1683 WALNUT GROVE AVE. ROSEMEAD CALIFORNIA
Email hakim.yala@pandarg.com

Daytime Phone (626)799-9898

APPLICANT
Name Henry C. Klover
Address 10955 Lowell Avenue, Suite 700, Overland Park, KS 66210
Email hcpermitting@klover.net

Daytime Phone (913)649-8181
Address of Subject Property

Winchester Blvd. & Canal St. Parcel 31-1800887

Current Zoning GC General Com. Description of Proposed Use The proposed structure will be

a freestanding restaurant with drive-thru and on-site trash enclosure.
Attach legal description and current survey (within 2 years) of the subject property and all supporting
materials as required by Section 1145.02 (c) (see attachment). Additional information may be required
by the Planning and Zoning Administrator or the Planning and Zoning Commission

I certify that the information provided with this application is correct and accurate
to the best of my ability.

______________________________________

4/25/19
_________________

Property Owner’s or Authorize Agent’s Signature

Date

DO NOT WRITE BELOW THIS LINE

Date Received: ___ / ___ / ______

Fee: $__________
Paid

Historic District:
___ Yes ___ No
Preservation District: ___ Yes ___ No

Date of Action: ___ / ___ / _______
Expiration Date: ___ / ___ / _______

Application

___ No

Approved:

___ Yes
___ Yes, with conditions

Tracking Number: CU - _______________

Conditional Use Application Attachment
Required Materials per Section 1145.02 (c)
1. Name, address and phone number of the applicant(s) and representative(s), if any, and the
signature of the property owner(s).
2. A current and accurate legal description of the property(s) in question and a current survey
prepared by a licensed surveyor.
3. A description of existing use, current zoning district, and proposed conditional use.
4. A list of all property owners within, contiguous to and directly across the street from the property(s)
in question. The list of addresses may correspond to the County Auditor’s current tax list.
5. A statement of the relationship of the proposed use to the general welfare of the community, to
appropriate plans for the area, and to the changed or changing conditions behind the request.
6. A statement of the relationship of the proposed use to adjacent land use in terms of traffic, parking,
noise, and other potential nuisances and general compatibility.
7. A plot plan to show:
A. Boundaries and dimensions of the lot and the size and location of all proposed and existing
structures.
B. Traffic access, traffic circulation, existing and proposed utilities, parking, lighting and
illumination, landscaping, signs, and other such information relevant to the proposed use.
C. Such additional information as may be required by this Zoning Code and/or requested by the
Planning & Zoning Commission and/or the Planning & Zoning. Administrator to review the
application.

City of Canal Winchester
36 South High Street
Canal Winchester, Ohio 43110
Development Department
Phone (614) 837-7501
Fax (614) 837-0145

VARIANCE APPLICATION
rev. 09/24/2013

PROPERTY OWNER
Name PANDA EXPRESS INC.
Address 1683 WALNUT GROVE AVE. ROSEMEAD CALIFORNIA
Daytime Phone (626)799-9898

Email hakim.yala@pandarg.com

APPLICANT
Name Henry C. Klover
Address 10955 Lowell Avenue, Suite 700, Overland Park, KS 66210
Daytime Phone (913)649-8181
Address of Subject Property

Email

Winchester Blvd. & Canal St. Parcel 31-1800887

Current Zoning GC General Com.
Requested Variance

hcpermitting@klover.net

Variance Request to Section

1199.04(a)

For the increase of a 25'-0"build to line to be 50'-0" to which would prevent a layout with dead-end
parking and allow for traffic to connect with the existing private drive.

Attach a legal description and current survey (within 2 years) of the subject property and all supporting
materials as required by Section 1147.02(c) (see attachment). Additional information may be required
by the Planning and Zoning Administrator or the Planning and Zoning Commission.

I certify that the information provided with this application is correct and accurate
to the best of my ability.
4/25/19
_________________

______________________________________
Property Owner’s or Authorize Agent’ Signature

Date

DO NOT WRITE BELOW THIS LINE

Date Received: ___ / ___ / ______

Fee: $__________
Paid

Historic District:
___ Yes ___ No
Preservation District: ___ Yes ___ No

Date of Action: ___ / ___ / _______
Expiration Date: ___ / ___ / _______

Application

___ No

Approved:

___ Yes
___ Yes, with conditions

Tracking Number: VA - _______________

Variance Application Attachment
Required Materials per Section 1147.02 (c)
1. Name, address and phone number of the applicant(s) and representative(s), if any, and the
signature of the property owner(s).
2. A current and accurate legal description of the property(s) in question and a current survey
prepared by a licensed surveyor.
3. The nature of the variance required to include what provisions of the Zoning Code are affected.
4. A statement pertaining to and explaining the relation of the variance(s) requested to the following
criteria for approval as listed under Section 1147.03:
A. That special circumstances or conditions exist which are not applicable to other lands or
structures in the same zoning district.
B. That a literal interpretation of the provisions of this Zoning Code would deprive the applicant of
rights commonly enjoyed by other properties in the same zoning district under the provisions of
this Zoning Code.
C. That the special conditions and circumstances do not result from the actions of the applicant.
D. That the granting of the variance will not confer on the applicant any undue privilege that is
denied by this Zoning Code to other lands or structures in the same zoning district.
E. That the granting of the variance will in no other manner adversely affect the public health,
safety, convenience, comfort, prosperity, and general welfare.
F. That the granting of the variance is not solely based upon the showing that the property could
be put to better economic use than presently permitted by zoning regulations.
G. That the granting of the variance will not permit a use that is otherwise not permitted within the
respective zoning district.
5. A list of all property owners within, contiguous to and directly across the street from the property(s)
in question. The list of addresses may correspond to the County Auditor’s current tax list.
6. A plot plan to show the following:
A. Boundaries and dimensions of the property and the size and location of all proposed and
existing structures.
B. The nature of the special conditions or circumstances.
C. The proposed use of all parts of the lot and structures.
D. The use of land and location of structures on adjacent properties.
E. Such additional information as may be required by the Zoning Code and/or requested by the
Planning & Zoning Administrator or the Planning & Zoning Commission.
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Planning and Zoning Commission
June 10, 2019

Conditional Use #CU-19-001
Panda Express
Owner:

Waterloo Crossing LTD

Applicant:

Henry C. Klover – Panda Express Inc.

Location:

PID 184-003208 – Property located at the Waterloo Shopping Center.

Existing Zoning:

GC (General Commercial)

Request:

Conditional Use to allow for a proposed restaurant with drive through service.

Location and Surrounding Land Uses
The subject property is zoned GC (General Commercial) and consists of 0.722 acres on the south side of
Winchester Blvd. All surrounding properties are zoned GC and are part of the Waterloo Crossing
Shopping Center. This property is subject to the Commercial Development Standards of the Zoning
Code.
Conditional Use
A conditional use to Section 1199.03(a)(2)(h) has been requested to allow for a drive thru.
The following criteria shall apply:
a. The proposed use is a conditional use of the zoning district and the applicable development
standards of this Zoning Code are met.
• The proposed use (drive thru window service) is a conditional use of the zoning district.
However, the applicant’s use of the proposed drive-thru will cause the building to require
a variance from meeting the 25 foot build-to line. With the proposed drive thru the
building will have a ‘wrap around’ drive isle in front of the building. The applicant has
explained that the wrap around drive isle is for orders that are not ready when the
customer reaches the window, and are directed to drive back into the parking area to
wait for the food.
b. The proposed use is compatible with adjacent land use, adjacent zoning, and to appropriate
plans for the area.
• The proposed use (drive thru window service) is compatible with adjacent land uses and
the zoning district. However, this particular use is not appropriate for the plans of the
area. The Waterloo Crossing shopping center plans from 2004, 2005, 2006, 2010 & 2016
show that the area for this proposed Panda Express was intended to be a parking
expansion, and was not intended for a commercial restaurant. The area to the east of
the proposed Panda Express was intended for a potential building site.
c. The proposed use will not adversely impact access, traffic flow, and other public facilities and
services.
• The proposed use will adversely impact traffic flow and access. The site will have three
(3) full access points with the current site design. This will create two (2) additional
conflict points for moving traffic around the site. All three (3) traffic access points are
proposed to be full access and will be on private roads.
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d. The proposed use will not result in the destruction, loss or damage of a natural, scenic, or
historic feature.
• The proposed use will not result in the destruction, loss or damage of natural, scenic or
historic features.
e. The proposed use will not adversely affect the public health, safety, convenience, comfort,
prosperity, and general welfare.
• The proposed use as a commercial restaurant with a drive thru window service will not
adversely impact the public health, safety, convenience and comfort… However, the
proposed location of the drive-thru access drive and turn around loop will create a safety
concern. This drive thru loop creates a third (3) conflict point into the site and allows for
vehicles traveling from 7 different directions to converge unrestricted. Additionally, with
the site plan proposal there will be off site work done to rearrange the existing parking
creating a situation where the current access drive to the south turns into parking.
Analysis
The applicant is requesting a conditional use to allow for a drive thru at the proposed Panda Express
restaurant. The proposed building is 2,300 sq. ft. and will sit on a site comprised of 0.722 acres of land.
This property is zoned General Commercial (GC) and is a vacant piece of ground within the Waterloo
Crossing shopping center. All of the plans for the shopping center show this site as a future parking
expansion.
Code section 1199.03(a)(2)(h) (Commercial Development Standards) of the Zoning Code states: “A drive
thru, if deemed appropriate for the site by the Planning and Zoning Commission via a Conditional Use of
the applicable zoning district, shall be designed as an integral part of the structure it serves. Features
incorporated with a drive thru, including, but not limited to canopies, awnings and support posts, shall
match the materials and color scheme of the building they are serving. Drive thru features shall not have
any pick-up windows, ordering areas, signage, or other related items located on the front elevation of a
building or located between the front of the building and a street right of way.”
The development plans for the proposed Panda Express are overall compatible with the character of the
Waterloo Crossing shopping center. However, the proposed conditional use of a drive thru does pose
pedestrian access concerns. In this particular site, the drive thru causes the building to move away from
the 25 foot build-to line creating a variance request. Panera Bread on West Waterloo Street has a similar
situation where a drive-thru line that wraps in front of the building. However, this site has also been
complimented by a large oversized patio in front of the building.
The subject site is surrounded by many uses of a similar nature including other fast-service restaurants,
financial institutions and retail stores. The site circulation however is different than the surrounding
uses. This site will feature three (3) connections to two (2) private roads. All other surrounding sites
have one (1) or two (2) connections. All of the fast-service restaurants have one (1) connection to a
private road. (Panera Bread and Chipotle share a cross access drive that connects all future outparcels
together to minimize the access drives with the Walmart parking lot). With the proposed three (3) full
access points for Panda Express there is a significant concern with traffic movement, access and safety.
Staff Recommendation
Staff feels that the proposed drive thru (as designed) is not compatible with the surrounding outparcels
in the Waterloo Crossing shopping center. The proposal creates many traffic conflict points on site and
off as well as creating a situation where the building is being pushed away from the required build-to
line. Therefore staff recommends the applicant’s request for a Conditional Use for a drive thru be denied
as presented.
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Variance #VA-19-005
Panda Express
Owner:

Waterloo Crossing LTD

Applicant:

Henry C. Klover – Panda Express Inc.

Location:

PID 184-003208 – Property located at the Waterloo Shopping Center.

Existing Zoning:

GC (General Commercial)

Request:

Variance from Chapter 1199.04(a) to allow for a building to exceed the build-to line set
at 25’.

Location and Surrounding Land Uses
The subject property is zoned GC (General Commercial) and consists of 0.722 acres on the south side of
Winchester Blvd. All surrounding properties are zoned GC and are part of the Waterloo Crossing Shopping
Center. This property is subject to the Commercial Development Standards of the Zoning Code.
Analysis
The building is setback from the right-of-way line at 45.66 feet. The subject property has a font build-to-line at
25 feet because it is not along a major arterial identified in the Canal Winchester Thoroughfare plan. If the
building was facing a major arterial identified in that plan then the setback would be 50 feet.
Section 1199.04 of the Zoning Code, which regulates commercial buildings, states: “To promote quality
streets, buildings shall meet build-to lines along public roadway frontages. Build-to lines shall be fifty (50) feet
from the right of way on major arterials as designated on the Canal Winchester Transportation Thoroughfare
Plan and twenty-five (25) feet from the right of way on all other streets".
“(1) In order to achieve quality streetscapes, variation from the build-to line will be permitted to allow for
added green space, amenities, outdoor seating and the like. Buildings may be located further from the right of
way than the established build-to line per the following:”
Building Height
One Story Building
Two Story Building
Three Story Building

Variation from Build-To Line
0 feet to 5 feet
0 feet to 10 feet
0 feet to 15 feet

“(2) At least fifty (50) percent of the building’s front elevation shall be located within the applicable variation
from the built-to line range.”
“(3) Uncovered seating areas or architectural features may project up to five (5) feet closer to the right of way
than the established build-to line.”
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“(4) Buildings larger than twenty thousand (20,000) square feet or attached to existing inline retail space shall
be exempt from the build to line requirements if located more than three hundred (300) feet from the right of
way line.”
The commercial development standards in regards to build-to-lines were set up to promote pedestrian friendly
and walkable streets. The proposed project directly contradicts this philosophy by placing vehicular traffic on
all four (4) sides of the building, including between the building and the public sidewalk. The applicant has
essentially eliminated the pedestrian oriented design by pushing the building away from the public sidewalk
and placing a two direction traffic hazard to the front entry. The subject property was intended to be a future
parking expansion, not for a commercial building. This can be seen with the applicants attempt to fit a
commercial use with a drive thru window service in this awkward site, creating additional traffic conflict points
and needing to move the building off the established build-to line.
Recent Variance
Panera Bread received a variance on June 9, 2014 to allow a building beyond the build-to line to be located
73.29 feet from the right-of-way. This project included a large patio in front of the building and the drive thru
loop was for one way traffic only.
Aldi received a variance in June 13, 2016 to allow a building beyond the build-to line to be located 42.5 feet
from the right-of-way.
Criteria For Approval
(a) That special circumstances or conditions exist which are not applicable to other lands or structures
in the same zoning district.
• Special circumstances or conditions do not exist which are not applicable to other lands or
structures in the same zoning district. The applicant’s orientation of the drive thru lane has
forced the building to require a build-to line variance. The applicant has the ability to
remove the drive thru lane in front of the building and shift the building to the build-to line
to meet applicable setbacks for the zoning district. The applicant has provided a concept
site plan showing the drive isle not in front of the building.
(b) That a literal interpretation of the provisions of this Zoning Code would deprive the applicant of
rights commonly enjoyed by other properties in the same zoning district under the provisions of
this Zoning Code.
• The literal interpretation of this Zoning Code would not deprive the applicant the rights
commonly enjoyed by other properties in the same zoning district. This property has the
unique site scenario where they could have the drive thru lane exit onto the existing private
drive to the east of the building without the need for the drive isle to wrap in front of the
building.
(c) That the special conditions and circumstances do not result from the actions of the applicant.
• The site layout and configuration do result from the action of the applicant. The desire to
have the building to be pushed away from the right-of-way line is for the sole purpose of
having the drive thru lane wrap in front of the building back into the parking lot. With this
scenario, the building is forced to site off the required build-to line. The applicant has
shown that they have the ability to meet the code with the layout of the site in previous
concepts provided to the city.
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(d) That the granting of the variance will not confer on the applicant any undue privilege that is denied
by this Zoning Code to other lands or structures in the same zoning district.
• Granting this variance will not confer on the applicant any undue privilege that is denied by
this Zoning Code to other lands or structures in the same zoning district. Other surrounding
uses with drive thru restaurants have been pushed back to have drive aisles to wrap in
front of the building for circulation purposes to exit the drive thru. The only similar project
built under the current code was Panera Bread and they provided a large patio in front of
the building to justify the increase in building setback.
(e) That the granting of the variance will in no other manner adversely affect the public health, safety,
convenience, comfort, prosperity, and general welfare.
• Granting this variance will create a safety concern with the drive aisle connecting to the
private drive on the north-east end of the site. This connection will create traffic from both
travel directions along the shopping center, people entering and existing the Panda Express
parking lot and people leaving the Panda Express drive thru. This variance removes the
pedestrian orientation to the site when pushing the building off the 25 foot build-to line
creating a safety concern for pedestrians walking in the drive thru loop.
(f) That the granting of the variance is not solely based upon the showing that the property could be
put to better economic use than presently permitted by zoning regulations.
• Granting this variance will allow for an incompatible use on the site. This site was
previously approved for a Kay Jewelers store which was able to meet all applicable building
setbacks for the zoning district. The previous plan did show this site can be used in a way
that meets zoning regulations without the need for variances.
(g) That the granting of the variance will not permit a use that is otherwise not permitted within the
respective zoning district.
• Granting this variance will not permit a use that is otherwise not permitted in the zoning
district. The use of a fast-service restaurant is permitted and seen elsewhere in the shipping
center and along the Gender Road corridor.
Staff Recommendation
With the proposed building orientation staff is concerned with vehicle conflict points and the removal of the
pedestrian oriented design to the building. The setback of the building is being dictated by a drive thru loop
which the applicant has the ultimate control to redesign or eliminate the layout to remove the need for the
setback variance. Staff is recommending that the Variance Application #VA-19-005 be denied as presented.
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Henry Klover, NCARB
President / Principal

PROFESSIONAL SUMMARY
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with national developers, retail and restaurant clients, giving
J
him unique insight into the needs of his clients. He also has
experience in large, mixed-use projects, retail, restaurant,
and major shopping center developments, remodels, lifestyle
FHQWHUVDQGFRUSRUDWHRႈFHFRPSOH[HV
STATE REGISTRATION
Registered Architect in 50 states and the District of Columbia
EDUCATION
Bachelor of Environmental Design with Distinction
Bachelor of Architecture with Highest Distinction
University of Kansas
– School of Architecture & Urban Design, Lawrence, KS
ASSOCIATIONS
Member of the National Council of Architectural Registration
Boards
Member of the International Council of Shopping Centers
COMMUNITY ACTIVITIES
University of Kansas - Klover Architects Scholarship
Kansas State University - Klover Architects Scholarship
Young Life

MIXED USE/LIFESTYLE CENTERS:
The District - Lenexa, KS
17th and Madison, Kansas City, MO
The Grove, Lee’s Summit, MO
City Center Lenexa – Lenexa, KS
Southpointe Pavilions – Lincoln, NE
Jefferson Pointe Shopping Center – Fort Wayne, IN
Greenway Station – Middleton, WI
Village Pointe – Omaha, NE
Cornerstone of Leawood – Leawood, KS
Oak Brook Promenade- Oak Brook, IL
Phase III – Town Center Plaza – Leawood, KS
Main Street Village – Orland Park, IL
Wilderness Hills – Lincoln, NE
Village at Walnut Creek – Westminster, CO
Briarcliff Village- Kansas City, MO
Fountain Pointe- Aurora, IL
The Shops at Boardwalk – Kansas City, MO
Nall Valley Shoppes – Overland Park, KS
MASTER PLANNING:
3 Trails – Kansas City, MO
Briarcliff – Kansas City, MO
Blue Promenade – Leawood, KS
City Center Lenexa – Lenexa, KS
Branson Commerce Park – Branson, MO
Horizons Parkway – Riverside, MO
Memphis Midtown – Memphis, TN
Lake Park II – Salt Lake City, UT
Scenic Ridge – Kansas City, MO
Shoal Creek – Kansas City, MO
Village of Tammeron – Austin, TX
MALL RENOVATIONS AND ADDITIONS:
Oak Park Mall Remodel and Expansion –
Overland Park, KS
Hickory Pointe Shopping Center – Forsythe, IL
East Hills Shopping Center – St. Joseph, MO
Oak Park Mall Food Court – Overland Park, KS
Regency Court – Omaha, NE
Ward Parkway- Kansas City, MO
Village of Merrick Park-Coral Gables, FL
Chapel Hill – Colorado Springs, CO
Southwest Plaza - Littleton, CO
OFFICES:
Perceptive Software Headquarters – Lenexa, KS
Renner 89 – Lenexa, KS
TD Ameritrade – Overland Park, KS
Briarcliff – Kansas City, MO
Briarcliff Professional Plaza – Kansas City, MO
Horizons Parkway – Riverside, MO
HOSPITALITY:
Homestead Village – Multiple Locations
Homewood Suites – Orland Park, IL
+RPHZRRG6XLWHV±6SULQJ¿HOG02

Exhibit H

July 29, 2019
Brian Kan
Panda Restaurant Group
1683 Walnut Grove Avenue
Rosemead, CA 91770

RE: Proposed Canal Winchester Panda Express Traffic Narrative
Mr. Kan,
Carpenter Marty Transportation was retained by Vorys, Sater, Seymour, and Pease, LLP to complete
a traffic access assessment for a proposed Panda Express restaurant located in Canal Winchester,
OH, Parcel Number 184003208. Specifically, we were asked to analyze how the build-to variance
and proposed drive-thru would affect the transportation and safety aspects of the site. A copy of my
CV is attached to this report.
Figure 1 - Site Plan and Access Points
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The proposed development is located on the southeast corner of Winchester Boulevard and Canal
Street and will include a 2,300 SF building with a single-lane drive-thru. The site plan for the
proposed development, as well as the proposed access points, can be seen in Figure 1 above.
Site Circulation and Access
The proposed Panda Express parking lot will be designed for two-way traffic except for the
proposed drive-thru. As seen in Figure 1, a single, full access point is proposed along Canal Street
on the west side of the development. This access point will align with the Canal Street access point
for the existing Walgreen’s Pharmacy. A single, full access point is proposed along Private Service
Road 1 on the northeast corner of the development. This is an existing access point into this site.
These are the primary access points directly servicing the Panda Express property.
There is an existing, full access point along Private Service Road 1, just north of the Private Service
Road 2, that can provide a third access point for the proposed development. Although an easement
is in place for Panda Express to utilize this existing drive, Panda Express has no control over the
access point. The abutting parcel for which the existing access services is currently an overflow
parking lot. It is likely only to be used for Panda Express site access by employees and familiar
customers coming from the Wal-Mart area of the existing shopping center. Therefore, for this
reason, it should not technically be considered a site access point.
This fact leaves the site with two fully functioning primary access points. This would be a request of
any retailer wishing to develop on this site with or without variances. Having a site that is bordered
by three roadways, requesting and receiving approval for two fully-functioning primary access
points with or without variances is completely typical.
Drive-thru service is proposed along the east side of the building with counter-clockwise
circulation. The proposed Private Service Road 1 access on the northeast corner of the property will
allow drive-thru customers to exit onto Private Service Road 1 or turn left and access Canal Street.
Based on my over 30 years of experience, this type of site configuration is popular, reasonable,
time-tested, safe, and typically approved for restaurants that provide drive-thru services. Contrary
to the Planning and Zoning Commission’s unsupported statements regarding the proposed site’s
impact on traffic, it is clear that the proposed access points onto Canal Street and Private Service
Road 1 will aid in dispersing traffic generated by the proposed development and are reasonable for
this site and this use.
Likewise, the Planning and Zoning Commission’s claims that the proposed drive-thru layout will
interrupt pedestrian traffic and adversely affect public health and safety is unsubstantiated.
Pedestrian access to the adjacent sidewalk along Winchester Boulevard is proposed to be provided
via a crosswalk on the site. This can be made completely safe in this location and situation by
upgrading the proposed cross-walk to a “ladder” or “continental” type crossing. This upgrade has
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been proposed to and approved by the Applicants. See Figure 2 for an example of this type marking
pulled from the Federal Highway Administration1.

Figure 2 - Typical Ladder Crosswalk Marking Pattern

This would be considered an upgraded crossing when utilized for a crossing on a public street.
Visibility to this cross-walk is good in both directions making it a safe crossing onto the public
sidewalk. However, contrary to the conclusions expressed by the Planning and Zoning Commission,
pedestrian volumes from the surrounding area are estimated to be minimal to non-existent for
several reasons. First, most developments, including all but one development along Canal Street, do
not tie into existing pedestrian facilities. Second, all residential units are at least a half-mile walk
away which is well beyond the 600 feet rule-of-thumb that planners use when laying out mixed use
retail sites. Third, this region of Canal Winchester is firmly suburban-retail in character and carcentric. When regional developments of the type surrounding this site were planned, vehicular
travel was the only mode of travel considered. Zero accommodations were made for pedestrians.
Based on my extensive experience regarding site access planning and traffic and safety impact
studies, attempting to change this by forcing build-to lines into a suburban-character development
is unwise and will not produce the desired aesthetic results or the desired pedestrian activity. The
only pedestrians expected to travel to the site are those from businesses in the Wal-Mart
development that are adjacent to this site. They will not use the proposed crosswalk. For these

1

https://www.fhwa.dot.gov/publications/research/safety/pedbike/10068/ch03.cfm
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reasons, the build-to variance should not be denied based on pedestrian safety. The crossing will be
safe and a negligible amount, possibly zero, pedestrians will use the proposed crossing.
Trip Generation Estimates
Trips were generated for the PM Peak Hour of adjacent street traffic for a 2,300 SF building utilizing
Land Use Code (LUC) LUC 933 - Fast-Food Restaurant without Drive-Through Window. PM Peak
hour of adjacent street traffic for the proposed site was generated using the Institute of
Transportation Engineers (ITE) Trip Generation Manual, 10th Edition. Using this data source to
estimate the PM peak hour of adjacent street traffic is what is utilized by the City of Canal
Winchester, as well as other agencies nationally, to study development traffic. This was done to
show how Panda Express restaurants with a drive-thru compare to average fast-food restaurants
without a drive-thru, which is a permitted use on this site. It should be noted that Panda Express
restaurants are not open during AM Peak hours and will not be generating traffic until 10:30am.
In addition to ITE data, a 24-hour count was collected at an existing Panda Express location at 5299
N. Hamilton Road in Columbus, OH. The peak hour of adjacent street traffic (Hamilton Road in this
case), 5:00pm-6:00pm, was determined by a count collected by Carpenter Marty Transportation in
February 2019 approximately ½ mile north of Panda Express. A summary of the trip generation
and Panda Express data collection can be seen in Table 1 below. The full trip generation and count
data can be seen in the Attachment.
Table 1 – Trip Generation Summary
Land Use
933 - Fast-Food Restaurant without Drive-Through Window
5299 N. Hamilton Road Panda Express Count Data
(Non-ITE Source)

Size
2,300 SF
Gross Floor
Area
2,540 SF
Gross Floor
Area

PM Peak of Adjacent
Street Traffic
Entry
Exit
TOTAL
33

33

66

36

37

73

As seen in Table 1, trips generated by the Panda Express are minimally higher than the national
data for fast-food restaurants without drive-through windows. Table 1 shows only seven additional
trips are expected during the PM peak, which is roughly one car every nine minutes – an amount
that will go completely unnoticed and will have no effect on site circulation, access, or the
surrounding roadway system. As such, the Planning and Zoning Commission’s claims that the
proposed Panda Express will negatively affect traffic and safety are unsupported, and therefore, the
proposed drive-thru should not be denied.
Conclusions
Based on my more than 30 years of experience, the proposed Panda Express development with its
access points, site layout, drive-thru, and its associated pedestrian crossing will not create any site
circulation, safety, or operational issues and are not reasons for denial of the drive-thru or build-to
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line variance. The two-way traffic throughout the parking lot, multiple access points, and drive-thru
are typical of this type of land-use.
If I can help in any way, do not hesitate to contact me at jgallagher@cmtran.com or 614.286.0822
anytime.
Sincerely,

John Gallagher, MS, PE, PTOE
Director of Traffic and Planning Services
Carpenter Marty Transportation
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John Gallagher, PE, PTOE
Education:
PE Number:
PTOE Number:

BS Civil Engineering, University of Kentucky
MS Civil Engineering, The Ohio State University
59312 (Ohio)
1496

John Gallagher has more than 30 years of professional engineering experience. He has been
with the Carpenter Marty Transportation team for 11 years, and is a certified Professional
Traffic Operations Engineer. John manages all traffic and planning services at Carpenter
Marty Transportation. He is prequalified with ODOT in Safety Studies, Signal and Signal
System Design, as well as Interchange Justification/Modification Studies. John’s skills in
operational analyses has led to identification of capacity and safety issues which are then
mitigated by developing several alternative designs. These analyses include analyzing
corridors using the latest software and modeling packages to confirm capacity issues and
evaluate solutions. Throughout his career, John has worked on more than 300 operational,
safety, impact, and corridor studies. He has been involved in more than 175 signal and
signal system designs, redesigns, and operational improvements, most of which involved
total redesign of the intersection including new turn lanes, relocated approach legs,
roundabouts, as well as signal interconnection and coordination. Several of these designs
received safety funding through John’s efforts. John has experience in both the public and
private sectors. He has produced, managed, or administered more than $125 million in
traffic designs and operational studies. John is an expert in traffic impact studies,
intersection design, operational planning, school traffic circulation, crash analysis, and
pedestrian safety. He is adept at analyzing existing and projected traffic conditions in order
to compare, recommend, and justify needed improvements.

